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Is it possible, after a conflict or genocide, to deliver justice and build a 
new political order acceptable to all sides previously set on destroying each 
other? Christian Nadeau looks at recent conflicts in Rwanda and in the for-
mer Yugoslavia, among others, to lay down the foundations of a theory of 
transitional justice. In his view a successful transition to democracy has to be 
based on reparation and deliberation. 

 

Jus post bellum, or post-war law, is a category of just war theory dealing with 
the moral considerations to be applied in the wake of conflicts. Transitional justi-
ce is generally considered as a legitimate response to systematic violations of hu-
man rights. It does not itself represent a special form of basic rights and liberties 
but instead corresponds to the efforts at justice—from the penal perspective or 
from the perspective of the equitable redistribution of resources—and at democra-
tisation in the wake of major political crises. 

The main thesis presented here relates to the normative value of a conciliation 
between two apparently opposed, even independent objectives, that of criminal 
justice and that of political reconstruction. On the one hand, jus post bellum poses 
the problem of the aftermath to conflict in legal terms and in terms of moral obli-
gations, in particular in terms of penal sanctions against those guilty of crimes. On 
the other hand, transitional justice poses the problem of finding a legitimate and 
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acceptable outcome to conflict for all involved. Jus post bellum and transitional 
justice are not mutually contradictory normative entities, but quests for justice and 
requests for reparation in the wake of mass crimes committed during war, on the 
one hand, and efforts at democratisation and political equilibrium at the moment 
of transition, on the other, sometimes act in opposite directions and prove mutual-
ly harmful. The question, then, is whether a choice must be made between justice 
and democracy. If yes, in which cases, and if no, how can a satisfactory, balanced 
theory be elaborated that assumes the compatibility of these two normative regis-
ters ? 

Our thesis is based on three main arguments. Firstly, the inherent difficulties 
of post-war transition periods require us to appeal to a special notion of responsi-
bility, where group logic does not overpower individual logic, but whereby indi-
vidual actions are only conceivable within social relationships. In other words, 
crimes committed during wars are both the responsibility of a group as a group, 
and of individuals. What is important here is to understand the interrelationship of 
individuals within a group, or of groups amongst themselves. Secondly, this com-
plex notion of responsibility becomes clearer if we refer to theories of restorative 
justice. Finally, democratic deliberation is, to us, the essential link between the 
processes of democratisation and justice. A critical dialogue between parties af-
fected by the conflict is the cornerstone of transitional justice. If this dialogue is 
well managed, it can ensure adequate coordination between political objectives 
and the legal obligations of transitional justice. As a consequence, deliberation 
should come into play within the context of restorative justice as well as during 
democratisation processes. It is also necessary to ensure that there be no primacy 
of reparation over democratisation, and that neither precede the other; each should 
extend into the other. 

The aim of this article is to present a set of coherent moral arguments that ha-
ve a place in a theory of transitional justice in a post-war context. The wars in 
question here may involve civil conflict, as in Rwanda and the former Yugoslavia, 
as well as wars between States, as in the Second World War. However, reconcilia-
tion measures will vary significantly depending on the type of conflict. 
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Normative issues 
 

Transitional justice and jus post bellum represent two distinct but compatible 
theories, meant to address the problems posed in the wake of civil or inter-State 
warfare. Transitional justice does not only refer to jus post bellum, which may be 
constructed without reference to the full set of normative notions composing the 
first. 

By definition, approaches to jus post bellum comply with theories of just war-
fare (Nadeau, Saada, 2009; Walzer, 2006). Above all, jus post bellum provides an 
analysis of moral conditions at the end of war. However, a war may be declared 
officially over, even it continues on the ground. The official declaration of the end 
of the conflict in Iraq by President Bush in May 2003, as hostilities within in the 
country mounted in intensity in the months following, is one example. The notion 
of jus post bellum should thus be understood as what follows on from war, but 
also as what legitimately leads to the real end of war. Furthermore, jus post bel-
lum does not only involve reviewing acts of violence committed during the war—
which is the domain of jus in bello—neither does it mean questioning the legiti-
macy of the war in the first place—which is the domain of jus ad bellum. Jus ad 
bellum represents the moral framework through which to consider the conditions 
for legitimately initiating war, whereas jus in bello designates a series of moral 
rules relating to the conduct of each side during war, for example the principle of 
civilian immunity. 

Jus post bellum represents a separate category from theories of just war and 
cannot be reduced to the moral rules of the two other areas of law. It is however 
not independent. While within just war theory jus ad bellum and jus in bello are 
traditionally viewed as different entities, many contemporary theorists advocate a 
transversal interpretation of the moral norms befitting each jus. This is especially 
true of jus post bellum: commentators concur in showing its dependency with 
regard to the two other modalities of conflict law. 

This dependency is not synonymous with repetition. Of course, post-war justi-
ce must assess violations of jus ad bellum and jus in bello. But it is perfectly pos-
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sible that a conflict should take place for a just cause, in conformity with jus in 
bello, without the winners of this legitimate war subsequently manifesting moral 
respect of the defeated. It goes without saying that there has not been a war to this 
day that has presented, for at least one of the parties present, a satisfactory record 
of conduct in respect of the rules of jus in bello. We may suppose that even if 
such were the case, it would change nothing of the argument according to which a 
war can be fought for a just cause, in a manner respecting the law of international 
conflict law, and without the winning State having any obligation towards the 
vanquished State. In the case of a civil war, where it is sometimes very difficult to 
identify the victims, the rules of war may have been respected but the aftermath of 
the conflict may be open to moral condemnation for various reasons that a special 
category of just war theories, the jus post bellum, must specify. 

The notion of emerging from a crisis is also at the heart of transitional justice. 
It operates on a much broader level than that of post-conflict analysis, however. 
Many studies of transitional justice have focused on describing the problems rela-
ted to the dismantling of the Soviet bloc. We also find transitional justice at the 
heart of the debates about the reconstruction of countries recently governed by 
dictatorships or repressive governments. Transitional justice may also appear as a 
series of measures aiming at forming an ad hoc tribunal for political crimes. Such 
has been the approach adopted recently by the Special Lebanon Tribunal reques-
ted by the Lebanese government at the United Nations in the wake of the political 
murder of Rafic Hariri, the former Prime Minister. 

Transitional justice is also to be found in the debates surrounding deep consti-
tutional changes and analysis of crimes committed in the name of the former re-
gime. This is true the world over. Transitional justice is thus most often identified 
in truth and reconciliation commissions (B. Cassin, O. Cayla, P.-J. Salazar, 2004; 
Hazan, 2007), like those organised in South Africa after the abandonment of 
Apartheid policy, in South America (in Argentina, Chile, Guatemala, Panama, 
Peru, and El Salvador), in Africa (Morocco, Rwanda, Liberia, and Sierra Leone) 
as well as in South Korea, the Fiji Islands, and West Timor. However, commis-
sions can also operate according to parameters that do not imply a strictly transi-
tional process and in cases where there has not been war or the systematic use of 
military violence. In Canada, for example, the Truth and Reconciliation Commis-
sion, established in June 2008, was given the responsibility of investigating native 
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boarding schools, whose mission had been to extract natives from their home 
community and integrate them by force into the Canadian social and cultural or-
der. But in the majority of countries, these commissions intervene following a 
process of constitutional change or in the framework of a major political transi-
tion, and for most of the States mentioned above, their first mandate has been to 
make an exhaustive analysis of crimes committed during civil or inter-state wars, 
as was the case in Sierra Leone, or during brutal and systematic political repres-
sion—we might cite the Comisión Nacional sobre la Desaparición de Personas in 
Argentina as an example. 

While the stakes are high for truth and reconciliation committees in transitio-
nal processes, the majority of theoreticians and practitioners agree on the esta-
blishment of a global process, covering both problems of pacification, democratic 
transition and legal procedures relating to violent acts committed in the past. It is 
then important to describe the procedures for criminal proceedings, for dealing 
with massive violations of human rights, for economic and symbolic reparation 
programs (Torpey, 2006), for reinforced long-term security and pacification mea-
sures, as well as for commemorating tragedies. 

In transitional contexts, the cohabitation of legal and political considerations 
is inevitable; consequently, the greatest challenge is to avoid the politicisation of 
the legal process, which would undermine the latter’s impartiality. However, poli-
tics could benefit greatly from the legal process as long as the effects of legitimate 
equitable and restorative processes impose the same norms of transparency and 
equity as on the transitional process as a whole. 

Finally, all these measures would have no meaning if they only applied to 
men. It is therefore necessary to pay particular attention to the women implied in 
the events, so as to avoid their becoming victims twice, firstly as victims of injus-
tice and secondly as victims of discrimination. All of these measures have been 
adopted by several international organisations, in particular, the International 
Centre for Transitional Justice (http://ictj.org/en/). 

http://ictj.org/en/
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International criminal justice 
 

Aftermaths of wars are always difficult periods. Not only does peace rely on a 
precious equilibrium between all sides, but old institutions require top-to-bottom 
revision, or must even be completely replaced. Jus post bellum and transitional 
justice imply the identification of abuse and crimes with a view to criminal pro-
ceedings, but also to the compensation and public recognition of victims. Howe-
ver, the extent of crimes resulting from a military conflict is such that it is inop-
portune to limit responsibility to the legal examination of crimes committed by 
individuals. The political and institutional systematisation of crimes requires a 
hybrid approach, based on both collective and individual responsibility. In order 
to do this, the theory that is required should neither be holistic—for such a vision 
of things would crush individual wills and would explain all acts as a function of 
social structures—nor atomistic—for criminal acts are never isolated from each 
other, especially in the context of war. It is thus essential not to substitute collec-
tive responsibility for individual responsibility, but to understand the social and 
political modes of the interrelations between the agents in question (Kutz, 2000). 

After a conflict, legal and penal institutions are generally too instable to gua-
rantee genuine justice. Even if, in the case of inter-State wars, the winner—State 
or coalition—has not suffered the same losses as the loser, post-war political ins-
tability make impartial judgment difficult. Finally international conflicts have less 
and less adopted a binary logic solely implicating two major powers. These va-
rious factors provide a strong argument for increasing the role of international 
penal justice. 

Since the Nuremberg and Tokyo Tribunals – two founding international mo-
ments – international criminal justice has come a long way. Legal literature on the 
subject has now developed to such a point that it enables us to respond in a more 
satisfactory manner to requests for justice than when the international Tribunal for 
the former Yugoslavia or the one in Rwanda were formed. Much progress has yet 
to be made but some steps have been taken in the right direction. Among recent 
developments in international criminal justice we may note the increasing efforts 
at collaboration between international and local criminal justice systems. Since 
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the Treaty of Rome and the establishment of an International Criminal Court in 
The Hague, there has been an international authority with jurisdiction over mass 
crimes such as genocides, crimes against humanity and acts of aggression. But the 
international penal justice system has been the subject of criticism. Ultimately it 
only has jurisdiction over those countries that have signed the Treaty. An emer-
gency request from the UN Security Council can also lead to the accusation of 
non-signatory States. The Security Council also has the power to suspend procee-
dings which limits the Court’s authority. Furthermore, the Court only takes action 
after States have failed, i.e., when they are in no position to pass justice in their 
own way. Despite the efforts of the International Criminal Court, this significant 
progress in international law is therefore still subject to the authority of the most 
powerful States (Eisikovits, 2009). 

We can now better understand the idea according to which all attempts at jus-
tice following an armed conflict can only lead to justice for the winners. To this 
we may reply, in line with Gary Bass’s work, that while only the victory of the 
attacked side over the attacking side can make justice possible, only the equity of 
the process can guarantee that there is indeed justice and not vengeance. (Bass, 
2002). 

Another criticism is that the international criminal justice system does not ha-
ve the same legal basis as local criminal justice systems. If this is the case, the 
definition of a crime becomes harder to make. Some acts may be reprehensible 
from a moral but not a legal standpoint, unless the traditional rule is broken that 
there can be no crime when the law does not condemn the act (nullum crimen, 
nulla poena sine lege). In addition, accepting the superiority of international law 
to the political and judicial authority of the State in question calls into question 
the very principle of sovereignty. In contrast, in the case of interstate conflicts, the 
very act of aggression prevents the attacker, if defeated, from having recourse to 
the principle of sovereignty, because the invasion demonstrates a violation of the 
sovereignty of others. Finally, assuming the international legal standard prevails, 
it could be interpreted as a new law, which raises the problem of retroactivity. But 
here too, the latest developments in international criminal law show an understan-
ding of such problems through an appeal to the standards of natural law; here, an 
act can be a crime even if it is not defined as such in law. 
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This does not resolve the problem of selectivity, in the sense that the same 
standards of law are not applied equitably to all, for only higher authorities are 
judged, leaving subordinates free. While decision makers are responsible for deci-
sions leading to crimes, subordinates, who are greater in number, make sure these 
actions are effective (Eisikovits, 2009). 

The final criticism of the international criminal justice system is crucial. It is 
considered as function of a model of individual responsibility that isolates actors 
so as to identify the unique role of the individual judged. In any criminal action 
leading to an investigation of the history of the crime including extenuating cir-
cumstances, even if only partial, it is however difficult to provide an overview of 
war crimes or mass crimes systematically organized by a political body through 
the repeated examination of individual cases. However, the individual responsibi-
lity of higher authorities must absolutely be maintained, on the condition that no 
absolution is offered to the subordinates of criminal orders. What is therefore ne-
cessary then is a different conception of political responsibility that is more sensi-
tive to the phenomena of collective action. 

 

Restorative justice 
 

The criminal justice system and the retributivist model, focussing on the ne-
cessity for punishment or of sanctions does not respond satisfactorily to the requi-
rements of transitional justice, in particular in the post-war context. It is common 
to make a distinction between the deontologist and consequentialist conceptions 
of criminal justice. In the first, retribution is one of the main variations and suppo-
ses that the sentence is deserved by the offending party. The only goal of the sen-
tence is to sanction the crime. The second sees the punishments among a set of 
measures aiming at guaranteeing the respect of social norms in view of a social 
equilibrium. The danger is therefore to instrumentalise sentencing according to 
goals independent of justice Guillarme, 2003). For this reason, the active authori-
ties within transitional processes, like governments, appeal to the restorative justi-
ce model (Sullivan, 2008). According to John Braithwaite, restorative justice sets 
out to be both a response to the harm caused by the crime and a collective investi-
gation into what the crime reveals, about the criminals themselves but also about 
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the community to which they belong (Braithwaite, 2002). Restorative justice is 
clearly of consequentialist inspiration, but responds to the criticism of instrumen-
talisation by advocating a selection of safeguards against such aberrations. At the 
heart of these measures is the idea of a deliberation between those directly invol-
ved. There exist several variations on the subject of restorative justice, but accor-
ding to Braithwaite, most writers agree with Tony Marshall’s proposed definition: 
“Restorative justice is a process by which all parties having a relationship to a 
crime join together with a view to collectively resolve problems raised in the wa-
ke of the violence” (cited by Braithwaite, 2002, p. 11). Compensation therefore 
supposes moral demands in respect of the criminal parties, but also in respect of 
the victims. These demands are clearly not of the same order. 

The different criticisms of the strictly retributivist conception of international 
criminal justice pleads in favour of a complementary approach, that of restorative 
justice. Either this approach effectively replaces retributivist justice, which seems 
dangerous and improbable to us, especially in a post-war context, or it can be 
thought through in a complementary way, which we shall specify. This means that 
restorative justice should be approached in parallel to criminal justice, which fo-
cusses on sanctions. We are facing a hybrid conception of reparation. The defence 
of this approach cannot be made here, but it is possible to see how, if presented in 
a satisfactory and coherent way, such a hybrid approach would be able to respond 
to the criticism outlined earlier. It would also allow for easier concordance bet-
ween the transitional processes of reparation and those of pacification and demo-
cratisation, because of the central role accorded to the deliberation between par-
ties. It must be emphasized that the deliberation model is the theoretical heart of 
transitional justice provided that it is grasped in a global way. Founded on the 
idea of a necessary mediation between parties, the process of restorative justice 
places, as a starting point to justice, a relationship of deliberational exchanges 
between the parties involved in the conflict. These exchanges are necessarily go-
verned by democratic principles, without which they would be null and void. As a 
consequence, if the foundation of legal procedures is based on democratic delibe-
ration, from the outset they will avoid opposition with democratic processes. They 
will, on the contrary, be the instigators of democratic processes. 

One of the most famous instances of restorative justice is the truth and re-
conciliation commission model, which was discussed earlier. This model presents 
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undeniable advantages, because it grants an essential value to victim testimonies, 
which is crucial for their recognition, on the condition that requests for recogni-
tion not be obligatorily accompanied by sanctions, which would require an inde-
pendent procedure to examine the validity of such a requirement. The motivations 
behind testimonies need to be determined to assess how they fit into the process 
of, if not, reconciliation in its strongest sense, then at least collective reparation in 
view of the transition towards justice and democracy. It is important to avoid dis-
qualifying testimony on the basis of the witness’s group affiliations. Thus in the 
case of an examination of the conflict opposing Serbs and Croats during the 1991-
1995 war, privilege accorded the testimonies of Croats could be highly prejudicial 
to both the establishing of facts, but also at efforts at reconstruction. Once again, 
the objectives of genuine justice cannot be obtained if procedures are not equita-
ble. 

Restorative justice can also lead to an impasse if it leads to an amnesty or im-
punity, and, ultimately, to the de-responsibilisation of parties. In this case, delibe-
ration will act against justice and against itself, as the denial of justice would lead 
necessarily to resentment and, subsequently, to the refusal of all new dialogue 
once the basis of trust has been lost. This is why deliberation with restorative ob-
jectives requires the internal constraints we have discussed, and external cons-
traints, which should be the responsibility of international criminal justice—hence 
the need for a hybrid conception of criminal justice—and transitional movements 
parallel to criminal justice reform, like efforts at democratisation, which we will 
look at shortly. 

All these measures could be associated with the Kantian principle of publicity, 
or more generally with that of transparency. There can be no precise interpretation 
of the nature and scope of crimes without a precise evaluation of the background 
context and the conditions of action. If even the institutions necessary to transitio-
nal societies are instable or nascent, they will have no chance of success with the 
publicity criteria. Furthermore as transitional processes are mainly supervised by 
foreign and international institutions and organisations, these institutions and or-
ganisations can monitor whether requirements for transparency are satisfied, on 
the condition that they too subscribe to them. Finally one of the roles of civil so-
ciety will be precisely to observe and require this transparency as far as possible. 
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This is the reason for which freedom of expression is an absolute condition of the 
transitional process; the same applies to the right to information. 

In debates following conflicts, and at the moment reparation is requested, a 
form of social deliberation should be encouraged even if it can give rise to consi-
derable tension. If peace is sought at all costs, it can lead to considerable resent-
ment, which could in turn spark new violence. This is as valid for the transitional 
processes after civil wars as for the transitional processes after wars between sta-
tes. This deliberation is crucial as it represents one of the main intersections bet-
ween the aims of justice and those of pacification and democratisation. 

 

Deliberation and the formation of institutions 
 

The mechanisms specific to deliberative democracy in the context of a well-
ordered society, or even a mixed society—where opposition to authority is both 
violent as well as channeled through democratic proceedings (Tilly, Tarrow, 
2008)—have difficulty responding to the normative requisites of theories of deli-
berative democracy, whether of Rawlsian or Habermasian inspiration (Leydet, 
2002). According to these theories, the exchanges between discussion partners 
should satisfy certain norms like those of transparency or reciprocity. If these re-
quisites seem too demanding for well-ordered societies, does this mean the delibe-
rative model in the framework of transitional processes is doomed from the out-
set? By no means. 

To begin with, deliberation is inevitable to ensure the stability of institutions, 
even if it can give rise to new crises and previously non-existent polarities. In-
deed, unless democratisation and justice is imposed via strong-arm tactics, which 
would be absurd—even though this has been attempted in the past—the relations-
hip between the formerly conflictual parties is an indispensable bridge to cross, 
and requires the examination of crimes to be able to genuinely emerge from the 
conflict. Secondly, deliberation ensures, if it is maintained according to certain 
parameters, a constant reassessment of the civic relationship of agents in respect 
of the social bond, which is the very source of the dynamics that all transitional 
processes require. 
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Deliberation does not prevent, and should not prevent a certain type of 
conflict between parties. Dissensus is necessary as it enables self-surveillance 
among agents, similar to ‘checks and balances’ mechanisms. What has to be avoi-
ded is a simple imbalance of power leading to the defeat of the weakest (Dryzek, 
2006, chap. 3). 

Deliberation should despite everything have an end, not in itself, but when it 
means taking a decision (Goodin, 2008). In the case of transitional societies, the 
voting procedure, otherwise effective, seems very unlikely. However, where pos-
sible it should be employed so as to prevent deliberation from hindering, rather 
than stimulating, the efficiency of the transitional process. 

It is however difficult to envisage a procedure of deliberative democracy in a 
transitional context, for the simple reason that democratic institutions cannot be 
completed without first existing, that is to say without presenting a certain stabili-
ty. Deliberation can follow a transitional process, but it is also the latter’s pre-
condition. In this sense, we could speak of deliberative democratisation. This pro-
cess could be broken down into three successive logical, rather than chronologi-
cal, parts: 

1) Deliberation must be verified within the mechanisms of transitional justi-
ce. It is the locus for testimony but also for the investigation and verifica-
tion of evidence. 

2) Deliberation encourages the archiving of facts and the construction of a 
civic memory. There will necessarily be critical dialogue between histo-
rians and the protagonists of conflicts, whose memory will be submitted to 
historical examination. Directed towards the past, memory is also about 
looking to the future, as it records acts to inscribe them in the long term. 

3) Deliberation brings with it the principle of the minimal respect of others 
and reciprocity. It works in a dynamic way so as to consolidate the parallel 
efforts at democratisation—the creation of institutions and legal norms 
specific to the democratic model advocated by a given society—but also at 
a civic entity of surveillance, both in respect of democratisation and of all 
transitional processes. It enables a society to oversee the political and legal 
model elaborated for it. Seeing as all these social actors do not participate 
in the same way, even if they have equal rights, in the creation of new ins-
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titutions, it is necessary for them to be in a position to monitor and control 
what could act counter to their fundamental rights and interests. This may 
be necessary for institutions in their early stages, or later in the transitional 
process, for example when the moment of defining what kind of civic and 
historical education will be offered to new generations, or when comme-
morative sites are created, such as civic monuments. 

The fact remains that deliberation should rest on a minimalist vision of social 
cohesion and cooperation. In other words what is required is not a community of 
strong but minimal values, which would then ensure the re-composition of the 
social bond, without ever threatening a plurality of values. Any attempt running 
counter to pluralism will exacerbate social tensions without taking advantage of 
the dynamism of conflicts. 

Transparency is a vital condition for trials as well as for deliberations focus-
sing on reparations. The same applies to democratisation, which should be veri-
fiable in the deliberation mechanisms themselves, and in everything relating to the 
issues of deliberation. Without transparency, individuals progress blindly in their 
exchanges, which undermines trust and prevents cooperation. 

The coordination of the processes of peace, justice and democratisation im-
plies the participation of all sides involved. This is the reason for which emerging 
institutions should ensure that public criticism of legal and political decisions can 
be made freely, hence the importance of free and independent media. Public fi-
nancing of media should be among the priorities of transitional governments; me-
dia should be left total freedom. It is also important to encourage the work of in-
ternational organisations. One of the strengths of these organisations is to be able 
to denounce attempts at the dissimulation of information. 

 

CONCLUSION 
 

What role does research into the normative foundations of transitional justice 
and jus post bellum have? Like every analytical approach of this kind, the aim 
above all is to clarify and to understand the practical and moral issues that already 
exist relating to war and the modes of transition towards democracy, particularly 
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in respect of international laws. These norms that have been institutionalised or 
are in the process of being institutionalised, can however be completed and uni-
fied in a global theoretical discourse, enabling better understanding of the impor-
tant connections between legal and political categories that appear independent. 
Ultimately, the aim is to influence, via a philosophical approach and as much as 
possible, the construction of new parameters of international criminal justice, as 
well as the work of legal and political reconstruction specific to States and politi-
cal communities. 

In a recent book devoted to transitional justice, Jon Elster warns against a 
theoretical and normative interpretation of transitional justice. According to him, 
the phenomena of transition, observable at least since the French Revolution, do 
not fit into tight normative moral frameworks. These political phenomena are too 
closely connected to their emerging context to be subject to normative generalisa-
tion. However, he does admit that empirical descriptions of political transitions 
alone are not sufficient, as it is possible to see shared mechanisms through distinct 
political realities. Identifying these mechanisms, though, involves a lower level of 
abstraction than that required of a normative approach to transitional phenomena 
(Elster, 2004, p. 76-77). If it is only possible to generalise processes of transitio-
nal justice through classification and taxonomy and if we cannot explain these 
processes or their emergence through causal laws, how can we propose a set of 
normative parameters for transitions? 

We can reply to this supposed limit of the theoretical approach – and a fortiori 
of the normative approach – with two counter-arguments. The first and easiest 
consists in saying that if it is true of transitional justice, it should also be true of 
the majority of political phenomena. But this argument, which Elster would pro-
bably accept, does not provide a suitable response, because it does not enable us 
to settle the question. Another more interesting response stems from the follo-
wing, simple observation: it seems extremely difficult to avoid the evaluation of 
existing norms in transitional processes, precisely because they are norms and not 
raw facts. As a result, the evaluation of existing norms itself supposes a normative 
framework, not derived from analysis of facts, but in a direct interrelation with 
this analysis. 

A theory of transitional justice understood as a hybrid theory involving social 
justice, reparation and democratisation cannot reduce moral demands to emotions 
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or interests. Even if indignation before crimes committed by political authorities 
may wane over time, this does not undermine the legitimacy of demands for justi-
ce or the importance of efforts at democratisation (Luban, 2006). It goes without 
saying, however, that the evaluation of norms implemented in a transitional pro-
cess must absolutely take into account, wherever possible, of all available facts. 
Hence, theory should not be imposed on the reality it intends to grasp, but be ins-
pired by that reality. The evaluation of normative discourse will thus be tested by 
experience.  

 

by Christian Nadeau [14-01-2010] 
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