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[130]

Al-Rahim Moosa and Denise Helly
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New York, Routledge, 2014, Durham Modern Middle East and Islam-
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INTRODUCTION -
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The assertion of the primacy of state justice stems from the idea of
an integral link between the state and the law. According to this idea,
the law has no social reality other than that assigned to it by state laws
- mainly national ones - and cannot be multifaceted. Yet, the multi-
plicity of norms, rationalities, and justice mechanisms in all societies,
as well as the existence of international treaties on fundamental rights
that put national laws into perspective, have been undermining this
notion for more than 20 years. National laws, it seems, can no longer
ignore other normative orders at the risk of contravening principles
that have already been acknowledged : the dignity of actors, the legit-
imacy of their self-identification, and their necessary adherence to

1 We would like to acknowledge the grant from SSHRC in 2007 for a research
project entitled : Difference de valeurs et de normes. Des pratiques familiales
musulmanes selon des juges au Canada, en Espagne et au Royaume Uni [Dif-
ference in values and standards : Muslim family practice according to judges
in Canada, Spain and the United Kingdom]. The authors would also like to
express their gratitude to Professor Werner Menski, School of Oriental and
African Studies, University of London.
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state authority. In this context, our goal is to analyze how judges view
family norms and values adhered to by Muslims, specifically the ap-
proach of British judges to the recognition of Islamic divorces.

This article's central issue - the British recognition of Islamic di-
vorces - is not a new one. With almost three million Muslims residing
in the United Kingdom as of 2010, this issue is very familiar to British
judges and policymakers. Indeed, some of the most important devel-
opments in the British recognition of Islamic divorces occurred in the
early 1970s and 1980s, in the form of judicial decisions and legisla-
tion meant to clarify this area of the law. However, as recent case law
suggests, the law lacks clarity for multiple reasons, one of which is the
focus of this study.

The purpose of this study is to examine British judicial treatment
of Islamic divorces through both a legal and anthropological lens. The
cases considered, all from between the years 1997 and 2009, concern
divorces obtained in Islamic jurisdictions under Islamic (shari‘a) law.
The focus is to assess how judges in British courts perceive Islamic
law in their decisions of whether or not to recognize the validity of
Islamic divorces. The cases are summarized as concisely as possible,
with emphasis upon the facts most pertinent to the purpose of the
study (i.e. those portions of the judgments that concern Islamic law,
customs, and values). Before engaging in an analysis of the case law,
a brief summary 2 of Islamic law and British law as they pertain to
divorce [131] law is presented, followed by relevant legislation for
British recognition of foreign divorces.

2 Please note that British and Islamic family law(s) are summarized as they re-
late to the content of the chapter. Wider theoretical debates about how the Is-
lamic and British divorce laws operate independently of one another are not
within the scope of this chapter.
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THE ISLAMIC CONCEPT
OF DIVORCE

Retour a la table des matieres

Under Islamic law, a man may divorce his wife by a pronounce-
ment known as the talag. Generally speaking, the talaq may be pro-
nounced three separate times - after the first two times, reconciliation
between the spouses is permissible should relations turn for the better,
but upon the third pronouncement, the marriage is irrevocably termi-
nated. In its classical form, the talaq is not meant to be subject to the
enquiry of any external body or person (Pearl 1984). It is intended to
be a personal decision arrived at through man's relationship with God.
Certain countries preserve the validity of the unrestrained talag, for
example India, where a talaq pronounced three times successively 3
will render a marriage legally nullified (known as a 'bare talaq’).
However, many Islamic countries have subjected the talaq to various
legal reservations with the effect of curbing a man's absolute power to
divorce his wife unilaterally at whim. For example, in the Islamic Re-
public of Pakistan, the talaq is regulated by s. 7 of the MFLO (Mus-
lim Family Laws Ordinance), which requires that the talag be regis-
tered with an official of the local council and that the wife receive no-
tice of it, both of which are not required under its classical interpreta-
tion.

A wife may petition for divorce in Islamic jurisdictions by pursu-
ing a khul'. Unlike the unilateral right of a husband to issue a talag to
nullify a marital bond, in many jurisdictions, for example, Algeria and
Singapore, the khul' must be agreed to by the husband. Alternatively,
where a husband refuses to agree, a khul' may be obtained by the wife
with the permission of a gadi 4 who may be empowered to overrule

3 Atalaq recited three times successively is generally referred to as 'triple talag'
or talag-ul-bidat.

4 Generally, a gadi is considered the equivalent of a judge in the Islamic
(shari‘a) legal system.
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the refusal of the husband in certain jurisdictions, for example, Egypt,
Bangladesh, and Pakistan.

THE BRITISH CONCEPT
OF DIVORCE

Retour a la table des matieres

In contrast to the 'bare' or regulated talag permitted under Islamic
law, divorces in the United Kingdom (as well as marriages) are heavi-
ly regulated by legislation and the courts. Marriage and divorce in the
UK result in significant legal rights and responsibilities, from finan-
cial to familial, and regulation of marital status is designed to adminis-
ter these rights and responsibilities as objectively as possible (i.e. de-
void of factors such as gender and religion insofar as they are irrele-
vant). Consequently, divorce law in the United Kingdom is governed
by the Matrimonial Causes Act 1973 (MCA 1973), as amended,
which requires the divorcing person to state one of the grounds for
divorce under on the ‘irretrievable breakdown of marriage’ (MCA
1973 s. 1(1)) ; these are adultery, unreasonable behaviour, desertion,
two-year separation with the consent of the respondent, and five-year
separation.

[132]

British law, both case law and legislation (and including family
law), is influenced by the concept of 'reasonableness’, a notion deeply
embedded in the common law. Reasonableness gives legal effect to
the ordinary conduct of human affairs, so that actions well outside the
normal conduct of a 'reasonable man' cannot be justified in law.
Though a concept that works relatively well within the jurisdiction
where it was conceived, understanding ‘reasonableness' against the
philosophy and practice of entirely different jurisdictions, such as
those under Islamic law, becomes far more complicated, as will be
explored.
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THE RECOGNITION
OF FOREIGN DIVORCES
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British recognition of foreign divorces is governed by ss. 44-54 of
the Family Law Act 1986 (FLA 1986). Relevant provisions (which
will be cited and referred to throughout) are paraphrased below :

1)

S. 44 - no divorce will be effective within the British Islands
unless granted by a court of civil jurisdiction

s. 45 - the validity of an overseas divorce (that is, one ob-
tained outside the British Islands) will be subjected to ss. 46-
49 of the FLA 1986.

s. 46(a) - the validity of an overseas divorce obtained by
means of proceedings will be recognized if it was effective in
the country in which it was obtained, and if either of the par-
ties to the marriage were habitually resident or domiciled in
that country when proceedings commenced.

s. 46(b) - the validity of an overseas divorce obtained other-
wise than by means of proceedings will be recognized if it
was effective in the country in which it was obtained and, at
the date it was obtained, each party was domiciled in that
country or another country that would recognize the divorce
as valid, and neither party was habitually resident in the Unit-
ed Kingdom for up to one year prior to the date it was ob-
tained.

s. 51(3)(a) - the validity of a divorce obtained by means of
proceedings may be refused recognition (i) without such steps
having been taken for giving notice of the proceedings to a
party to the marriage as, having regard to the nature of the
proceedings and all the circumstances, should reasonably have
been taken ; or (ii) without a party to the marriage having
been given (for any reason other than lack of notice) such op-
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portunity to take part in the proceedings as, having regard to
those matters, the party should reasonably have been given.

vi) s. 51(3)(b) - the validity of a divorce obtained otherwise than
by means of proceedings may be refused recognition if (i)
there is no official document certifying that the divorce, is ef-
fective under the law of the country in which it was obtained ;
or (i) where either party to the marriage was domiciled in an-
other country at the relevant date, there is [133] no official
document certifying that the divorce is recognized as valid
under the law of that other country,

vii) s. 51(3)(c) - refusal to recognize the divorce may be exercised
if doing so would be manifestly contrary to public policy.

Methods used to acknowledge
and/or recognize foreign law

Retour a la table des matieres

This section considers cases where judges have acknowledged
and/or recognized the validity and implications of divorces obtained
under Islamic law, in accordance with the laws of the country where
they were obtained.

In Wicken, 5 the wife, a Gambian Muslim, was validly married un-
der Gambian law to her husband in 1989. A year later, she claimed he
had sent her a letter of divorce that was effective to dissolve the mar-
riage in that jurisdiction. She married another man in a civil ceremony
of marriage in England two years later, in 1992, which was followed
by a Muslim ceremony of marriage in the Gambia later that year. In
1996, the wife petitioned in England for a divorce from her second
husband, to which the husband responded with a declaration of nullity
on the grounds that the letter that had dissolved her first marriage was
in fact a forgery, which he was told of by the first husband. Holman J.
cites the relevant provisions of the FLA 1986, and categorizes this
particular situation as falling within the definition of an overseas di-

5 Wicken v Wicken (1999) Fam 224.
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vorce obtained 'otherwise than by means of proceedings', which leads
to recognition only if 'effective under the law of the country in which
it was obtained'. ¢ The judgment then considers the evidence as to
whether the wife was 'free to marry' in 1992, when her second mar-
riage was contracted. Holman J. finds that the letter had been procured
and delivered by the first husband. In discussing whether the letter of
divorce was sufficient to be effective under Gambian Mohammedan
law, he points to the various ways that a divorce can be obtained, such
as via talaq, by letter of divorce addressed to the wife or her parent, or
by a deputation sent to the parents of the wife. With regard to registra-
tion, Holman J., citing a gadi of an Islamic court in Gambia, states
that it is not necessary for marriage or for divorce ; it simply serves as
testimony to the execution of either a marriage or a divorce. In fact,
'most Gambian couples do not register their marriage or divorce'.
Holman J. then addresses the issue of witnesses to the divorce, with
experts from the husband's and wife's sides disagreeing over whether
a divorce delivered by letter can be valid without witnesses. Holman
J. references the gadi again, stating that in a situation where a woman
claims to have been divorced by a letter but where that is denied by
the first husband, the absence of two witnesses will result in her 'being
returned to the former husband and the second marriage ... void',
Therefore, the husband submitted that in an Islamic court, according
to what the gadi said, the divorce could not be held valid without the
testimony of two witnesses to affirm it and, accordingly, that Holman
J. could not hold whether it was effective without those testimonies.
Holman J. replies as follows :

[134]

What the law of The Gambia requires is that in the event of a dispute
in The Gambia the authenticity of the document be proved by the testimo-
ny of two righteous male witnesses. But the dispute is not in The Gambia.
The dispute is here. Proof of authenticity is a matter of evidence rather
than of substantive law and the relevant rules of evidence are those of
England and Wales where the dispute arises and is being determined (the
lex fori) rather than of The Gambia.

6 Section 46(2)(a) Family Law Act 1986.
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Holman J. then looks at the evidence of the divorce alone, without
testimony of two male witnesses, and finds that it did take place, fur-
ther stating that it is possible that the gadi would come to the same
conclusion, though via 'different forms of proof of authenticity'. Hol-
man J.'s judgment concludes by contemplating a refusal to recognize
the divorce due to lack of an official document (because it could not
be produced at the proceedings) under s. 51(3) (b)(i) of the FLA 1986,
but in rejecting that option, he states :

One would hope that an English court is unlikely to deny recognition if
it is satisfied as to the effectiveness of the divorce, etc. even though no
certificate is forthcoming. If that is so, it is hard to see what real purpose
this provision serves. /

As required by s. 1(3) (1) of the MCA 1973, Holman J. traces the
petitioner's evidence comprehensively when coming to his decision.
His judgment thoroughly accounts for Islamic law and custom (as
seen by his consultation of the gadi) which ultimately influence his
decision, and takes into account the various means by which a divorce
can be obtained in The Gambia, including by letter, which is recog-
nized as a valid means of divorce for the purposes of English proceed-
ings. Although the authenticity of the divorce letter is subject to Eng-
lish evidential procedure (as opposed to the requirement for two right-
eous male witnesses in the Gambia), this is simply the procedure of
the English judicial system and is effectively the only difference be-
tween an Islamic court and an English court in the context of this par-
ticular case. Thus, Holman J. in essence, substitutes English equiva-
lent for the 'two male witness' requirement and finds that it would lead
to the same outcome. Finally, Holman J. refuses to employ the provi-
sions of s. 51(3)(b)(i) of the FLA 1986 (that is, to refuse the divorce
because of the lack of physical proof of the divorce letter), which dis-
plays his willingness to look beyond the prescriptions of legislation
that would otherwise deny an Islamic divorce that, in his eyes, had
legitimately taken place.

7 Citing Cheshire and North's Private International Law.
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The case of El Fadl in 2000 concerns similar issues. The husband
and wife, both Lebanese, underwent a polygamous marriage in ac-
cordance with the local law of Lebanon in April 1981. In December
1981, the husband executed a talag in accordance with Lebanese law,
In the presence of two witnesses and registered with the shari'a court
in Lebanon. The wife was not initially notified of the talaq by the
husband or any other body, nor was this a requirement [135] under
Lebanese law. Hughes J. is convinced that the wife came to know of
the talag by the end of 1987. The husband provided financial support
for the next 16 years until withdrawing it in 1997, whereupon the wife
brought a petition for divorce in England. The husband submitted that,
having issued the talag in 1981, there was no subsisting marriage to
dissolve. The central issue for consideration in this case was whether
the husband's talag would be recognized in the United Kingdom,
thereby leaving no marriage left to be dissolved under the wife's peti-
tion. Hughes J. was assisted in his judgment by a Lebanese lawyer,
Mr Kabrossi, and an English barrister and expert on Islamic law, Mr
Edge. Though representing the wife and husband respectively, both
agreed that the rules applicable to talag procedures vary across differ-
ent Islamic jurisdictions. Therefore, Hughes J. states that it would not
be appropriate to extract any generalizations from the rules that apply
in Lebanon. He then compares and contrasts the Lebanese system of
divorce with those of other jurisdictions, such as Pakistan, noting that
the Lebanese talag procedure requires it to be pronounced before two
witnesses and registered with a shari'a court. He also notes that there
Is a parallel system in Lebanon for the civil registration of marriages
and divorces, but neither the marriage nor the ensuing divorce were
registered in this case, nor were there any legal ramifications for fail-
Ing to do so - the only registrations were with the shari'a court that, in
Lebanon, is responsible for all matters falling within the domain of
personal status.

Hughes J. establishes that both husband and wife were domiciled
in Lebanon in 1981 - when the talaq was issued - and then moves on
to assess whether the talaq qualifies for recognition under English
law. He comprehensively outlines the evolution of case law and legis-
lation leading to the current provisions, in particular ss. 44-54 of the
FLA 1986 and then marks the difference between divorces 'obtained
by means of proceedings' (s. 46(1)) and those 'obtained otherwise than
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by means of proceedings' (s. 46(2)). The latter provides for the recog-
nition of divorces that are not obtained through judicial means (for
example, the validation by a judicial organ of the state), which be-
comes a point of contention in the case at hand. Section 51 provides
the grounds for refusal of recognition of an overseas divorce. For
those divorces obtained via proceedings, the grounds include steps for
giving notice to one of the parties not been reasonably taken (s.
51(3)(a)(i)), followed by a broader provision that captures reasons,
other than lack of notice, that may inhibit one party's participation in
the proceedings (s. 51(3)(a)(ii)). Where no proceedings took place,
neither notice nor participation is a consideration at all - what is re-
quired is official documentation certifying that the divorce was valid
in local law. Thus, the legislation appears to embrace different ap-
proaches to overseas divorces, including those without any judicial
involvement. However, for divorces, both where there were proceed-
ings and where there were no proceedings, there is a provision that
allows the judge to exercise his discretion to refuse divorces that are
'manifestly contrary to public policy'.

[136]

Hughes J. draws on the case of Quazi v Quazi, 8 which held that a
divorce may be a proceedings divorce even though no judicial process
Is involved and where the proceedings do not involve any decision-
making power as to the permissibility of a divorce. However, the sub-
sequent case of Chaudhary v Chaudhary ° (binding on El Fadl) held
that a talaqg that 'depended for its effectiveness solely upon the pro-
nouncement in front of witnesses' would not constitute a proceedings
divorce due to the lack of the participation of state machinery in the
process. Therefore, Hughes J. finds in El Fadl that, despite the shari'a
court having no judicial authority to decide whether a divorce had oc-
curred, the presence of a court, judge, and clerk, alongside a duty to
record formal declarations in a register, constituted proceedings for
the purposes of ss. 46 and 51. With that established, Hughes J. engag-
es s. 51(3)(a) to discuss refusal of recognition on the grounds of lack
of notice and/or insufficient participation. He states :

8 [1980] AC 744, [1979] 3 WLR 833, [1979] 3 All ER 897, HL.

9 [1985] Fam 19, [1985] FLR 476, [1985] 3 WLR 350, [1984] 3 All ER 1017,
CA.
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It is plain to the English lawyer, or indeed layman, that a wife should
be divorced without knowing it is contrary to all instinct. Even if such a
wife cannot resist the divorce, she needs to know what has happened.
First, she needs to know out of common humanity. Next she may be enti-
tled to some form of maintenance. Thereafter, she may wish to enforce a
marriage contract for deferred dowry, and, indeed, she may wish to marry
again, or simply to know whether she is in peril of an accusation of adul-
tery, with all that brings in Islamic countries. Notification after the event
meets her needs, as does prior notice.

At first sight, Hughes J. appears to be refusing to recognize the di-
vorce by considering it next to the British divorce procedure, and
highlighting its relative inequities. However, in his decision to ulti-
mately recognize the divorce, he finds that prior notice, as opposed to
notice after the talag, would have served no practical function to the
wife ; her rights would remain the same regardless. Further, the talag
was the prescribed form of divorce in the country that both parties
were domiciled - that is, both parties are taken to know the personal
status laws that applied to them upon marriage (and subsequently in
the event of divorce). He also qualifies his own stance on the decision
by stating that even if he was wrong in his classification of this case,
and that it was a divorce without legal proceedings, notice would, as
stated above, not be a requirement under the appropriate legislation.
As a result, he states, ‘[t]hat confirms my decision that recognition
should not be refused on the basis of an English-imposed requirement
for notice or participation which is wholly foreign to the law of the
domicile of both parties' (emphasis added). The next issue considered
is whether recognition of the talag would be manifestly contrary to
public policy. Counsel for the wife submitted that this type of talaq is
neither regular, nor ‘consistent with Muslim concepts of personal
responsibility’. In essence, counsel was arguing that if the shari'a court
had any ability to refuse the talag, it would have done so. Hughes J.
dismisses this [137] argument, stating that the correct question to ask
iIs whether such a divorce is contrary to English public policy, not
whether hypothetically it would be against Islamic public policy with-
In that state. The judgment concludes with another hypothetical sce-
nario - whether recognition of the divorce ought to be denied if the
wife legitimately did not have notice at any point (though Hughes J. is
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convinced she did). Hughes J. speaks to this issue by addressing the
relationship between different types of jurisdictions more generally :

| am satisfied that however much a unilateral divorce without notice
may offend English sensibilities comity between nations and belief sys-
tems requires at any rate this much, that one country should accept the
conscientiously held but very different standards of another where they are
applied to those who are domiciled in it.

This case speaks extensively to two matters of historical signifi-
cance concerning the recognition of Islamic divorces in the United
Kingdom - first, whether a talag constitutes proceedings or 'non-
proceedings' for the purposes of English law and, second, the role that
notice to the spouse subsequently plays in question of whether it
should be recognized. With regard to the latter, Hughes J. makes it
clear that despite how irreconcilable the failure to give notice may be
with English standards, of seminal importance is the comity between
nations and belief systems. For Hughes J., then, the domicile of the
parties constitutes the most important aspect in the decision to recog-
nize an overseas divorce, and if the domicile remains with the foreign
country, any English-imposed requirements should not apply.

Abassi v Abassi, 10 an appeal case, concerned a couple of Pakistani
origin, married in 1988. It is not explicitedly clear, but the presump-
tion is that the couple was married in the UK and moved to Pakistan
where the husband alledgedly issued as talag. The wife presented a
petition for dissolution of the marriage in the United Kingdom, which
culminated in a decree nisi of divorce, but was not made absolute as
the husband claimed the marriage had been dissolved via talag much
earlier, in 1999. The husband sought a declaration under s. 55(1)(d) of
the FLA 1986, claiming that the divorce by talag in Pakistan should
be recognized as a valid foreign decree. The wife argued that there
had been no valid talaq proclaimed in 1999 and, had there been, the
documentation relied on by the husband was 'bogus, forged or other-
wise improperly procured'. The Attorney General, along with experts
consulted by him and those jointly instructed by both parties, agreed
broadly that the talaq would qualify under Pakistani law, despite some

10 (2006) EWCA Civ 355, (2006) 2 FL 415.
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inconsistencies. In a course of action that was welcomed by counsel
for the husband and opposed strongly by counsel for the wife, Wood
J. ordered that validity of the talaq '[be deferred] to the Pakistani court
[for] the determination of what was essentially a Pakistani issue’. The
wife applied for permission to appeal against Wood J.'s decision to
defer to the Pakistani court, on the ground that the decision was an
Improper exercise of the judge's discretion 'and that he [138] had
placed too much emphasis on the availability or convenience of wit-
nesses, all of whom were resident in Pakistan'. Thorpe L.J. begins de-
liberation on the case by first considering the details of the order to
defer, particularly the undertakings given by the husband to the Brit-
ish court. He notes that they required the husband to pursue the matter
expeditiously (within 28 days) and to give due consideration to a set
of criteria in order to validate the divorce, including whether formali-
ties for the divorce were complied with, whether the documents relied
on were valid, whether notice of it was required, and, if so, if it was
properly given to the wife. In accordance with the Matrimonial Claus-
es Act 1973, the order also recorded a concession made by the hus-
band to provide due ancillary relief to the wife, regardless of the out-
come of the case. 11

Thorpe then considers the exercise of the judge's discretion. He
notes that Wood J. took into account that both parties were of Paki-
stani origin and both had family in Pakistan, and that there would be
grave repercussions for the wife if the British court too quickly al-
lowed the husband's application. This would convey that she had been
cohabiting for 'some years' with the husband under the same roof 'and
holding herself out to be his wife' despite the husband's talag. Thorpe
L.J. also recalls Wood J.'s concern that, because much of the case
dealt with issues of fact - evidential issues surrounding apparently
fraudulent documentation presented by the husband - it would be far
better for a court in Islamabad to deal with these issues, in particular
because 'the judge would be familiar with the language, with the law
and with the local customs'. Counsel for the wife also attacked Wood
J.'s reliance on the availability of ten witnesses as support for the pro-
nouncement of the talag, in that none of them were used at trial to
support the husband's contentions -indeed, all there had been were his

11 In accordance with the HCA 1973.
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statements alone, alongside the opinions of three experts. Thorpe L.J.
dismisses counsel's argument that this should not have factored into
Wall J.'s discretion, stating that 'once the reference to the ten available
witnesses is fully explained', it would fall within the judge's discretion
whether it should inform his decision. Finally, counsel for the wife
submitted that there had been insufficient evidence before Wood J. as
to 'the nature of the application that might be brought in Pakistan or
the likely duration of Pakistani proceedings' as well as 'the wife's dif-
ficulties in participating in the Pakistani proceedings'. Thorpe L.J.
dismisses this argument on the grounds that these concerns, if true,
need not necessarily pave way to proceedings in the United Kingdom.
There are alternatives available, such as adjourning proceedings for
further investigation, or direct communication between London and
Islamabad via a liaison judge to ensure a proper trial. In ultimately
finding that the judge did not overstep his discretion, Thorpe L.J.
comments on the changing nature of international family law proceed-
Ings :

In an international family law case such as this, opportunities and prac-
tices which exist for the judge of today were simply not there for the judg-
es of decades earlier... My final observation is that ... it is becoming
[139] increasingly common to have regard to the sensible transfer by the
court, acting on its own motion.

Thorpe L.J. comments directly on the strong relationship between
the family law courts of the United Kingdom and the judges of Paki-
stan, stating that 'the collaboration between the two judiciaries has had
its most obvious expression in the Pakistani protocol of January
2003' 12 which, Thorpe L.J. suggests, could have been used to facili-
tate collaboration in this case.

12 'In January 2003, judges from Pakistan and the UK signed a "judicial proto-
col”. This is an understanding between the two countries which aims to secure
the return of an abducted child to the country where they normally live, with-
out regard to the nationality, culture or religion of the parents. The judges
agreed that the child's welfare is a priority and that the courts of the country
where the child normally lives are usually in the best position to decide on
matters of custody and where a child should live." Full protocol available
online at www.reunite.org (accessed 20 November 2013).
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Wood J.'s decision to defer the case to the courts of Pakistan is the
product of a careful balancing act between the need to acknowledge
the cultural and social repercussions for the wife if the courts in Paki-
stan decide in the husband's favour, and the acceptance that given the
case's complex evidential problems, it would be better dealt with in
Pakistan. The undertakings by the husband to the British court at
Wood J.'s behest are not intended to impose English criteria for the
valid recognition of a divorce onto the Pakistan legal system. Rather,
they are meant to ensure that the criteria for divorce under Pakistan's
own family laws - the MFLO 13 - are validly met, primarily due to the
fact that much of the wife's case concerns issues not of law, but of ev-
idence, which she feels may be improperly handled by the Pakistani
family law system. As Thorpe L.J. elaborates, advances in interna-
tional family law proceedings have given rise to new means - the use
of a liaison judge, for example - to address such concerns. The strong
links between the two judiciaries that Thorpe L.J. refers to further
show a confidence in the Pakistani legal system that it will yield the
appropriate outcome, whatever that may be.

K v K 14 is the most recent case in the timeline of this chapter, and
draws on cases prior to guide its decision. The husband and wife mar-
ried in Pakistan and arrived in the United Kingdom in 1966. The wife
petitioned for divorce in England in January 2004, which was met by
an affidavit from the husband in August 2004 stating that he had di-
vorced his wife via talaq in Pakistan in March 1987. He claimed he
had delivered her notice personally in 1987, but the wife stated that
she had never received it. A decree nisi 15 was granted in the UK in
October 2004, which was met by a petition by the husband in 2005,
giving rise to the current proceedings. The issue at substance is

13 The MFLO 1961 is one of the central pieces of legislation governing family
law in Pakistan. It is available online at http://www.unhcr.org/cgi-
bin/texis/vix/home (accessed July 1st 2014).

14 (2007) EWHC 2945 (Fam).

15 If a party to a marriage does not defend the other party's divorce petition, the
party seeking divorce can apply for a decree nisi. A decree nisi is a condition-
al confirmation that the divorce can be granted (i.e., in practice, it means that
the court cannot see any reason why the divorce cannot be granted). It will be-
come a decree absolute after a certain time period (six weeks plus a day) dur-
ing which the other party can bring forward any objections to the divorce.
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whether the divorce took place as set out in the husband's affidavit.
Sumner J. traces the relevant law under the FLA 1986, noting also that
he has been referred to El Fadl to inform his decision. He highlights
that it was not necessary for the wife in that case to have notice of the
talag in order for it to have effect, and that it would not be a proper
exercise of discretion on the part of the judge to refuse a divorce that
was valid by the personal law of both parties and that had been known
to them for many years. The balance of the judgment explores wheth-
er the husband had obtained a proper divorce in accordance with Paki-
stani law, and whether he had served a copy of the divorce decree on
the wife in 1987. Mr Edge (an expert in Islamic law) is consulted once
again ; he explains that notice is required under the MFLO 1961
(which applies in Pakistan). Mr Edge concludes that a Pakistani court
would accept that a [140] talaq had been proclaimed by the husband,
with notice given to the Chairman of the Union Council (Union
Councils are local government bodies in Pakistan) as required, effec-
tive in April 1988. About this, Sumner J. notes, importantly, that 'it
was fatal to a valid talaq if there was no notice to the chairman. It was
not fatal if there was no notice to the wife." Sumner J. ultimately pre-
fers the evidence of the husband to that of the wife, finding a stream
of inconsistencies in her submissions, alongside evidence that the
talaq had likely been declared. He takes into account a variety of con-
siderations apart from those extracted from the evidence. These in-
clude a consideration that if the husband had not obtained a divorce,
his second marriage in 1992 under shari‘a law would have been con-
sidered adultery for which there were 'social and legal consequences
... and severe penalties'. Further, he finds that it would be unlikely for
the husband to contract a second marriage without divorcing his wife
'In particular when he was going to continue living in the community
where he was known. | do not consider that he would have run the
risk associated with such a course.'

The judgment concludes with a consideration of past cases, first
with a recitation of the findings in Chaudhary to the effect that
'proceedings' requires the involvement of some form of state machin-
ery to be involved in the divorce process. Sumner J. also produces the
statements of Lord Scarman in Quazi which states that any act(s) that
lead to a valid divorce in a country where it was obtained would be
capable of qualifying as proceedings within the British jurisdiction.
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Finally, he reiterates the position of Hughes J. in El Fadl and finds
that, in K v K, the situation is not irregular, and indeed ought to be val-
id for reasons affecting international relations :

There are a great many people living in the UK from Pakistan and
many move freely between both countries. Where there are as here close
links to each country, it is important that marriages and divorces recog-
nised by the country where they take place should be recognised in the
other country unless there are good reasons for not doing so.

Sumner J. essentially follows the decision of Hughes J. in El Fadl
when arriving at his decision, notwithstanding that the decision in El
Fadl is not binding upon him. Taking into account the evidence of Mr
Edge, he accepts that while the lack of registration would affect the
validity of the divorce under Pakistan's MFLO, the lack of notice to
the wife would not invalidate it, and applies this to the case at hand.
He does note one particular difference between the facts in El Fadl
and in the case at hand ; that is, in the case at hand the wife had been
away from Pakistan for 25 years when the divorce occurred and her
domicile was therefore likely to be in England. Yet, that said, Sumner
J. elevates the fact that she was 'born, brought up and married in Paki-
stan to someone of the same background' above the location of her
(likely) domicile, considering these aspects to be most important in
his decision.

[141]

Methods used to ignore,
misapply or undermine foreign law

Retour a la table des matieres

The following section presents cases where judges have ignored or
misapplied Islamic laws, custom, and values in order to provide rul-
ings that indicate a preference for, or the superiority of, British law.
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In a case from 2002, Sulaiman v Jujfali, 16 the couple was domi-
ciled in Saudi Arabia, where they were married in accordance with
shari‘a law in 1980. The wife filed a petition for divorce in England on
22 June 2001, which was followed by a bare talaq pronounced by the
husband in England the next day. The talag was registered with the
shari‘a court in Saudi Arabia on 26 June and the marriage was finally
and irrevocably terminated in that jurisdiction. The husband applied to
the UK court for an order to decide whether the marriage was subsist-
ing or had been validly dissolved by his talag. The wife submitted that
the talag executed by the husband was a paradigm of a 'non-
proceedings divorce' and did not accord with s. 44(1) of the FLA
1986, which states that no divorce obtained in any part of the British
Islands would be regarded as effective unless granted by a court of
civil jurisdiction. Further, despite being registered with the shari'a
court in Saudi Arabia, it had been 'obtained’ within England and
Wales, therefore the wife contended that it would not meet the criteria
for an overseas divorce as per s. 45(1)(a) of the FLA. She also argued
that the talag did not amount to 'proceedings' - judicial or otherwise.
The husband submitted that the talaq ought to be recognized because
it was properly registered in Saudi Arabia and met all the necessary
formalities required in that jurisdiction. It was effective and recog-
nized in the society from which both parties came from, were nation-
als of, and domiciled in. It was argued that the wife took steps that
were alien to the parties' culture and traditions. In reaching his judg-
ment, Munby J. was assisted by two experts in Islamic law, Dr Al-
Sawwaf and Mr Edge. Both stated that registration of the talaq is not a
formal requirement in Saudi Arabia, and the presence of witnesses to
testify to the pronouncement makes no material difference to its valid-
ity. Additionally, they clarified that the location of the talag pro-
nouncement under Islamic law is immaterial as well -'The validity of a
divorce is ... a matter between man and God." Munby J. turned to the
relevant provisions of the 1986 FLA. Section 44(1) disallows any di-
vorce obtained within the UK and not granted by a court of civil juris-
diction. Section 45(1) permits overseas divorces provided they meet
the criteria listed in ss. 46(1) and (2), but Munby J. highlighted one
particular section of s. 45(1) - that it needs to be 'obtained in a country
outside the British Islands'. Therefore, despite having provided notice

16 (2002) 2 FCR 427.
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to the wife and registering the talag with the shari'a court (which
would normally meet the requirements of s. 46(1) or (2), depending
on whether these acts are construed as 'proceedings’ or 'non-
proceedings'), the physical act of the pronouncement of the talaq
needs to have taken place outside the British Islands. Therefore, pre-
ferring the statement of Dr Al-Sawwaf, Munby J. states that the effect
of the talaq is to dissolve the marriage 'as soon as' the talaq was pro-
nounced, devoid of any [142] participation or authorization of judicial
authorities in the UK. Munby J. clarifies that, had this issue been
regulated by common law as it had been prior to 1973, it is likely that
the talag, pronounced within the UK in this case, would have been
recognized as a valid divorce. Section 16(1) of the Domicile and Mat-
rimonial Proceedings Act 1973, ancestor to s. 44(1) of the FLA 1986,
was meant to reverse the outcome of Qureshi, Munby J. explained.

Munby J. then supplements his decision by stating that it is not
‘founded upon any lack of respect for the husband's religion or
culture’. He clarifies his position as a 'secular judge ... sworn to do jus-
tice "to all manner of people™, though religion 'is not the business of
government or of the secular courts. So the starting point of the law is
an essentially agnostic view of religious beliefs." Munby J. refers to an
extract of Sir Jocelyn Simon P. from Qureshi where he stated, 'the rule
of foreign law under which the husband has proceeded has the author-
ity of the holy scriptures of the common faith of himself and the wife’,
but Munby J. refuses to give effect to this 'informal divorce' on the
grounds of policy that he was bound to follow.

Munby J.'s concluding comments regarding Islam and Islamic law
are significant when placed into context. The judgment in this case
was handed down on 9 November 2001, shortly after the beginning of
the war in Afghanistan. The judgment also served to clarify for many
Muslims across the country the legal status of a talaq obtained in Eng-
land. It is notable that the triple (bare) talaq procedure was denied as
an effective means of divorce within the United Kingdom despite the
fact that both parties were domiciled within Saudi Arabia and that the
divorce was registered with a shari'a court in the country of domicile.
The judge's consideration seems to have prioritized the physical loca-
tion where the divorce was 'obtained' above all else. This indicates
that he considered the pronouncement of the talaq in Saudi Arabia as
the equivalent of obtaining a divorce in the civil courts of England and
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Wales, which then begs the question as to what purpose, if any, the
registration of the talaq in the shari'a court of Saudi Arabia had on the
overall case. Would the triple talaq have been validly recognized in
the United Kingdom if the husband had taken an overnight flight to
Saudi Arabia, pronounced it, and then returned the United Kingdom
(presuming registration in the shari‘a court also took place) ?

In Na v Mot, 17 a case from 2004, the husband and wife were both
Iranian by nationality, Muslim, and bound by the code of shari'a law.
The husband had lived in the United Kingdom since 1978. They mar-
ried in Iran in 1998, with provision in the marriage deed for capital for
the wife, which would be her property upon marriage and thereafter.
They settled in the United Kingdom, but within weeks the wife moved
back to Iran and began proceedings for divorce, seeking her marriage
portion in its entirety. The Iranian court ordered the husband to pay
the marriage portion, but based on evidence it would have been diffi-
cult for the wife to obtain a divorce (khul™) according to Iranian law ;
she would have instead needed the husband to grant her a talaq [143]
to receive her full portion. The wife sought divorce proceedings in the
United Kingdom instead, and claimed ancillary relief in the sum of the
marriage portion she claimed to be entitled to. The wife's application
was permitted, and the order of a lump sum (which was a fraction of
the marriage portion) would have been granted if she had dropped all
proceedings in Iran on the basis that the husband had granted a talag,
without which she would not have been entitled to the full amount.

An expert on the Iranian law of divorce, jointly instructed by the
parties, highlighted that according to shari'a law as applied by Article
6 of the Iranian Civil Code, 'lranian nationals remain subject to the
laws of Iran in respect to matters of their personal status, even if they
have gained a second nationality and are resident abroad’, which sug-
gested that Iranian courts would be unlikely to recognize an English
divorce and any orders ancillary to it. Baron J. explains the difference
between a khul’ and talaq - specifically, the difficulties facing the
wife in obtaining the former. Though the wife has a thorough set of
protections in her marriage contract to obtain her marriage portion
upon divorce, the husband must agree to the khul’ and the courts must
be shown that she has proven, to high standard of proof, one of the

17 EWHC 471 (FAM), [2004] All ER (D) 238 (Mar).
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grounds specified in her contract. Baron J. also lays out the conse-
guences of not obtaining a khul’, which would be to live as a married,
but separated woman - that is, with restrictions on her remarriage,
physical relations, and freedom to travel. In the event that she were to
obtain a khul’, it would be subject to renegotiation with the husband
(again, who must consent first) and would likely result in a lesser
amount than the marriage portion initially agreed to. Baron J. finds
her motive for seeking a divorce in the UK to be to obtain a set of di-
vorce conditions that would be more favourable than those under Ira-
nian law. Likewise, the husband would not want to issue a talaq be-
cause doing so would require him to pay her the full sum of the mar-
riage portion.

Baron J., when applying the law, acknowledges that the cultural
background against which the case was set would be a decisive factor
in his judgment. Baron J. refers to a prior case 18 where the applica-
tion of s. 25 of the MCA 1973 called for the judge to :

give due weight to the primary cultural factors, and not ignore the differ-
ential between what the wife might anticipate from determination in Eng-
land as opposed to determination in the alternative jurisdiction, including
that as one of 'the circumstances of the case'.

He accepts that if the wife did not secure a religious divorce, her
'long-term prospects are bleak’, and that even upon its success, she
would have to start anew in England or Tehran.

Baron J. orders the husband to grant the wife a talag and to pay the
wife slightly over half of the stipulated marriage portion, arriving at
that figure by accounting for the husband's wealth and the period of
time for which the husband and wife cohabited. He orders the husband
to pay this portion [144] within 28 days ; if he did not, the wife would
be entitled to the full amount stipulated in the original marriage con-
tract, all contingent upon her dropping proceedings in Iran.

Baron J.'s judgment exhaustively traces all relevant aspects that
need to be considered under Islamic law, drawing particular attention
to the legal ramifications for the wife in her attempt to obtain her

18 QOtobo v Otobo EWCA 2002.
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promised marriage portion through the Iranian judicial system. In his
decision, Baron J. effectively engineer the relevant Islamic legal
mechanisms to work in the wife's favour in order to create an outcome
he considered appropriate, but one that would not, it seems, be served
by the courts in Iran. His decision elevates the cultural aspects of be-
ing a Muslim wife in Iran over the religious decrees of the Islamic le-
gal system. While the decision visibly serves the needs of the wife
who would have had no other recourse, it must be noted that the deci-
sion contradicts the value system of the country in which the wife
married, along with the code that was intended to bind the parties to
the marriage under Islamic law regardless of their physical locations
and nationality.

Our analysis concludes with the 2005 case Duhur-Johnson v Da-
kar-Johnson. 19 The husband and wife, both Nigerian, married in Ni-
geria before coming to England. The wife issued an English divorce
petition based on his unreasonable behaviour and received permission
to proceed despite the husband's failure to acknowledge the petition.
When the decree nisi was about to be pronounced, the husband inter-
rupted proceedings to declare that he had already obtained a divorce
in Nigeria, based on the wife's unfaithfulness while they lived there
(as well as unreasonable behaviour, such as 'going to nightclubs and
other such matters'). The husband did not inform the wife of the Nige-
rian divorce when they met the year before to discuss child support.
Further, the husband did not inform the Nigerian court or his lawyers
in Nigeria that the wife had any connection - residence or otherwise -
with England ; therefore the bailiff in Nigeria was unable to serve the
wife's notice of the Nigerian proceedings. The Nigerian court instead
ordered substituted service, pasting the petition to a property where
the wife supposedly lived, and proceeded to grant the divorce in the
wife's absence. The husband sought a stay of the English divorce, ar-
guing that the English court was bound to recognize the Nigerian di-
vorce as a valid overseas divorce.

The husband's case for recognition of the Nigerian divorce relied
on s. 46(1) of the FLA 1986. The Attorney General (AG), intervening
on behalf of the wife, submitted that no decision on that point could
be made in the absence of expert evidence pertaining to Nigerian law.

19 [2005] 2 FLR 1042.
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The AG further submitted that even if the Nigerian decree is effective
under Nigerian law, it should have been refused according to s. 51(3)
of the FLA on the basis that the husband had not taken reasonable
steps to notify the wife of the Nigerian proceedings. Mr Richardson
QC (sitting as a Deputy High Court Judge) accepts that s. 46(1)(a)
binds him to acknowledge overseas divorces, but only if they were
effective in the jurisdictions in which they had been obtained. In order
to [145] do so, evidence of that effectiveness is required, evidence that
he did not have before him. Notably Mr Richardson choses not to ad-
journ the case in order to obtain that evidence, seeking to decide the
case by reference to s. 51(3) alone. He refers to El Fadl, Wicken, and
to D v D (a case outside of the time period considered in this chapter)
to guide his decision. In D v D, a Ghanaian divorce questioned in the
English courts was held to be ineffective due to the interpretation of s.
53(l)(a), which states that a divorce may be refused 'without such
steps having been taken for giving notice of the proceedings'. In that
judgment, Wall J. states that what constitutes ‘reasonable steps must
be a matter of fact in each case' and that, technically, it could be pos-
sible for a divorce to be permitted without such reasonable steps.
However, this is subject to 'English standards of reasonableness, hav-
ing regards to the nature of overseas proceedings'. The same point is
found in El Fadl where Mr Richardson highlights Hughes J.'s com-
ments stating that the lack of notice to a wife was 'contrary to all
instinct' and that she needed to know ‘out of common humanity'.
Again, Mr Richardson points to the 'wide judicial discretion' that
could be used to refuse recognition under s. 53(1)(a).

Mr Richardson observes that the 'nature of the proceedings in the
High Court of the Delta State of Nigeria is very similar to divorce
proceedings in this country' and that ‘what is utterly clear is that the
Nigerian procedure ordinarily requires notice of the proceedings to be
given to the other party'. He accepts that the Nigerian court and law-
yers did attempt to serve notice on the wife. Therefore, he categorizes
the Nigerian court's decree as a 'pro-ceedings'-style divorce, which
may have been recognized had the Nigerian court not been misled by
the husband when he failed to inform the court that the wife may have
been resident in England. Mr Richardson concludes that the divorce
should not be recognized because the Nigerian court had been critical-
ly misled by the husband's failure to inform the court about the wife's
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residence in England. This is a technical matter of procedure, required
under s. 53(1)(a), that was not met. Had it been met, and had the hus-
band taken those reasonable steps, it seems likely that Mr Richardson
would have recognized the overseas divorce. In fact, he highlights that
the Nigerian court system was familiar to English lawyers, and was
one that, like the British system, required notice to be served on the
spouse. Ultimately, his judgment incorporates the evidence that was
lacking in the Nigerian court proceedings, and therefore arrived at the
decision that the Nigerian court would have had if it had not been mis-
led.

Additionally, Mr Richardson speaks broadly on the issue of over-
seas divorce recognition. His intention in referring to the El Fadl case
Is to convey the fundamental role that notice plays in British divorce
proceedings, and he emphasizes that judges are equipped with wide
discretion to refuse recognition where, in an overseas divorce pro-
ceeding, reasonable steps to notify are not taken. However, he sub-
jects these steps to English standards, an approach that was not advo-
cated by Hughes J. in El Fadl. Hughes J. focused on the [146] ‘comity
between nations' as preferable to any attempts to 'impose’ English
standards onto the legal procedures and philosophies of other jurisdic-
tions. While one cannot presume the approach Mr Richardson would
have taken if he had presided over a case such as El Fadl, it seems as
though the wide judicial discretion enjoyed under s. 51(3)(a) would
have been exercised with more favour towards British legal proce-
dures than those of the foreign jurisdiction.

CONCLUSION
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Although this chapter has placed the above cases within two cate-
gories - the acknowledgement and/or recognition of foreign laws, and
the ignorance, undermining, and/or misapplication of the foreign laws
- the individual judgments reveal very different means by which to
achieve each end. Therefore, for judgments that ultimately respect le-
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gal pluralism and strive to move away from the 'positivist centrality' 20
of the British legal standard, the question of how the judgment will
arrive at such an outcome remains difficult to predict. The lack of
consistency in approaches to the recognition of Islamic divorces can
be attributed to multiple reasons. In a comprehensive report compiled
by Women Living Under Muslim Laws (WLUML) (2006) 21 the fol-
lowing reasons were identified :

* The lack of knowledge regarding the law on the part of all ac-
tors.

» The lack of clarity in the law of the country of origin.

* Mutual mistrust between the British legal system and Muslim
communities subject to that system.

Such reasons have always characterized the dynamics of overseas
divorce recognition and transnational family law issues more general-
ly - the period that this chapter covers, 1997-2009, is only a small
segment of a much longer history plagued by the same issues. How-
ever, judges now have plentiful access to resources to better educate
themselves and to inform their decisions with regard to foreign laws.
As British law constantly evolves, so should British legal academics,
policymakers, and judicial authorities acknowledge the inherently plu-
ralistic nature of Islamic law(s) and that a universally just outcome
can be achieved through either, if not both, lenses. Consequently,
greater dialogue between traditionally opposing legal systems be-
comes ever more important in order to exchange ideas with the ulti-
mate goal of coming closer to this universally understood notion of
justice. This is particularly relevant for the higher courts, as precedent

20 While legal positivism has several meanings, most of its followers would ac-
cept two basic propositions. First, the definition of 'law' should not depend on
questions of moral validity. Second, law should only be identified in terms of
tangible formal provisions, such as legislation, case law, and customary tradi-
tions. As a result, positivists refuse to incorporate any moral assessment in
their definition of law (Menski 2006 : 152).

21 Women Living Under Muslim Laws 2006 : 2.
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In judgments serves not only to set the stage for subsequent cases, but
also has an impact on relations between countries.

[147]
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